MSHA Roundtable
Meeting Minutes – April 14, 2011
Hilton Columbus at Easton

MSHA Guests – 
Don Foster, N.E. District Administrator

Brian Goepfert, Assistant District Manager

Kevin Abel, Staff Specialist

Ohio Aggregates and Industrial Minerals Association Members
Anti-Trust statement was distributed and signed.

Pat Jacomet – Introductions
Don Foster, NE District Administration – 

· Offered to come to your mine site to talk with upper management and supervision if needed.

· MSHA tries to apply logic – may not appear that way at times.

· The 30 CFR are general performance based standards.  MSHA has national policies; each district does not have their own.
· Last year there was a major breakdown in communication – they lost the trust of industry.
· Trying to influence – only writing one citation instead of separate citations for the same item.  Example knockouts.

· State law and MSHA have overlaps.

· Rules to Live By are a higher degree of care standards.

· Impact Inspections – will receive official notice before you receive the visit from MSHA.  Sit down with them and discuss the trends.  

· Things that prompt Impact Inspections – They watch closely.

1. Trend on accidents

2. Lots of citations on the same standard

3. Unwarrantable failures

4. Nature of the attitude on the mine

5. Do you care about your miners

· Prevention – is the whole ball of wax.

· Close the Small Mine Office (SMO), come back under District, group will be disbanded, and they will function as they did before although work through the District Office.  

· Addressed issue of SMO and EPD auditing mines in the District and writing citations on items that were okay by MSHA standards.  Told the mines in his District that if anyone enters their boundaries to notify MSHA immediately.  (MSHA blessed guarding on a piece of equipment and SMO and EPD said differently)

· Part 100 is being revised again.  Was geared towards the bad guys but didn’t work.  

· Minimizing the amount of check boxes.  Example, Ordinary and Unwarrantable Negligence only.

· There should never be retaliation for anything you do although the inspectors will no longer take any abuse either.  Stated if you bark once then cool off that’s fine, but if you bark twice you may receive an impeding investigation citation.

· Litigation tied up citations for 3 to 4 years.  If anyone has an issue with a citation, prior to hiring an attorney or consultant, call his office so that he may discuss the citation with you.

· 14.100(b) is a catch all and it’s killing people on fines – trying to separate out citations into their respective standard code.  

· Patterns of Violation Evaluation Team – it takes a whole lot to become a pattern.  We are not to worry especially if we are working diligently to ensure employee safety. 

· Stated if you spent money and are facing a fine that you shouldn’t have received that you should notify him and his department of this.  He cannot do anything if he is not aware of the situation.

Notification of forthcoming MSHA Initiatives

Questions Posed:

1. How will new initiatives or areas of increased focus be communicated to producers?
2. Is there any more efficient method to communicate changes or areas of increased focus?

Answers Given:
· National Office – use web site – MSHA.gov

· Subscribe to e-mail updates

· Look at Current Rulemaking

· Look on District pages – you can find Quarterly Newsletter there

Is this the most efficient method?
District e-mail list?

Get with Pat about the Associations web site and adding information or links.  

Set up better distribution list.

How can we best be prepared for MSHA’s upcoming enforcement push relating to 56.5002/ 57.5002?

Questions Posed:

1. What guidance can be provided regarding how the operator decides to conduct quantitative (exposure monitoring with measurements) vs. qualitative surveys (walk-throughs identifying visual evidence)?

2. Frequency of surveys?

3. What is to be tested?  Total Nuisance Dust, respirable dust or silica?

4. What type of sampling is to be conducted?  Area sampling, personal sampling or are the types of sampling based on job classifications?

5. Do operators need a written program outlining testing procedures?  If so, is there guidance this program?

Answers Given:

· The Association can set up a meeting with their Health Specialist, Michelle, to explain  exposure monitoring.  

· People will be relieved after the meeting because they haven’t changed what they do.

· MSHA does full shift surveys.

· They still follow the booklet Workroom Air Adopted by the ACGIH for 1973.

· It’s not just about sampling it’s about conducting surveys.

· Surveys – detecting and doing something about it.  Ensuring equipment is in good working order. Ensure roadways are watered down to eliminate dust.

· Sampling – no written program is required.  

· MSHA will continue to sample but operations need to led and find over exposures.

· We have all the information they have concerning sampling, it may all be found on the web.

· This is the same as HazCom – we need to identify the hazards of our operation and monitor according.  

Safe Access
Questions Posed:
1. If a piece of machinery meets ISO 2867 standards, can it still be cited under 56.15005?  

Answers Given:

· Reviewed a Program Policy Letter written in 2010 that outlines the National Policy.  
· Fall protection will be required to get on some pieces of equipment.

· If the equipment is accessed the way the manufacturer recommends then it shouldn’t be a problem.  

· Cited more in this District than any others.  Isolated to field offices, been dealt with internally.

· About 3 weeks ago they quit writing for this.  

· They believed they were administering it correctly.  The inspectors deviated from the original intent.

Advance Notice
Questions Posed:

1. How should operators handle the “Advance Notice” initiative? 

2. From a practical standpoint, how should a scalehouse operator notify management that MSHA is on site, so that they may participate in the inspection?
Answers Given:

· In the interest of compliance – do not get on the radio and announce the inspector.
· Inspectors are no longer allowed to tell the mine operators that they will be back the next day.

· Systemic – purposeful notification is what they are concerned about.  Example, stopping a loader because they willingly know it’s faulty.

· If management isn’t present then the inspector may go to the competent person in charge.  They may wait for management to arrive but do not have to.

· They are no longer allowed to check records right off the bat because it’s too much of a delay.  

Plant/Company Specific Safety Rules 
Questions Posed:
1. MSHA inspectors should follow plant/company Safety Rules while on the property.  What is MSHA’s policy regarding this?
2. When MSHA inspectors do not follow commonly accepted practices, such as signing in at scale house, etc., it sets a bad tone for miners on the site.  What is MSHA’s policy in these situations?
Answers Given:
· Reviewed MSHA’s General Inspection Procedures and it states that inspectors are to comply with rules and procedures established by the Mine Operator.  

· Inspectors are not bound by Part 46.  Not required to have Site Specific training.

· Inspectors are instructed not to sign in if the sheet contains a release of liability clause.
· Examples given by attendees of inspector’s not following company rules – refused to wear high visibility vest, hardhat, and chocking tires.  

Guarding - There is still a lot of confusion surrounding the guarding standards and there appears to be inconsistency in application and enforcement. 

Questions Posed:

1. At what elevation does a tail-pulley need a bottom guard?  There are conflicting numbers in the field.

2. In some cases, inspectors are suggesting clear distances from “pinch-points” protected by guarding.  Can MSHA provide guidance for what is regarded as adequate distance from pinch points?

3. What is the status for citations for mobile equipment work platforms when the operator certifies that the manufacturer meets the ISO/SAE criteria as spelled out in PIB No. P10-04? Are citations being vacated?

Answers Given:

· There is a Guarding PowerPoint on the web that is good.

· Standard says 7’, but if you can reach it guard it.

· If people work or travel underneath – guard it.

· Return rollers – only guard if someone works underneath.  Although if people, on occasion, walk underneath, set policy and make them accountable.  Have document to show the inspector so if they see foot prints they won’t automatically assume you are negligent.
· If the employee has to lie down on their back to reach into it then there is no need to guard.

· Ensure the guards are securely in place – no need to bolt.

· MSHA is not looking at accidental contact they are looking for work-related contact.
· Do not cut a hole in the guard for any reason.  Extend grease fittings so they may be reached from the outside.

Presumed Prior Knowledge 

Questions Posed:
1. Attendance at a “Spring Thaw” was noted for issues of a 140(d) citation, as the “Rules to Live-by” were discussed at this meeting and the violation was covered in the “Rules”.  How has this been addressed?

2. In some cases, after an equipment violation is found, an S&S has been issued for an inadequate pre-shift inspection.  What is the policy regarding this situation?

3. It is important to clarify MSHA’s position regarding “Presumed Prior Knowledge”.  We believe that training and awareness are integral to a good and safe workplace and environment.  We need assurances that we will not be rewarding ignorance by citing those for higher negligence who try to do the right thing.  

4. Does MSHA have the authority to search personal vehicles parked at the mine site that are not used in the mine?

Answers Given:
1. They felt bad about this situation and that will not happen again.  There was a breakdown in communication somewhere.  If this happens again call the District office immediately.

2. There are few exceptions to pre-shift inspection citations, although during pre-operation exam the item(s) should be detected. They cannot contract liability away.  Yes it can be cited.

3. We are responsible to ensure the employees have the training and follow all rules.  We must have a good policy and documentation to claim it was unforeseeable conduct by a miner.  If we don’t it is high negligence and can’t be mitigated down to ordinary.

4. Yes MSHA has the authority to search personal vehicles, but they don’t normally search these vehicles unless there is reasonable suspicion.  

Idled Equipment
Questions Posed:
1. Does MSHA have the right to require a company to start idled equipment when the mine has ceased production?
2. In some cases, the MSHA inspector has informed the mine operator that the idled equipment must be disabled (remove batteries, tires, etc.) or it will have to be started and inspected.  This introduces other hazards that removing the key and tagging the vehicle do not. What is the policy on this?
Answers Given:

· Cited from General Inspection Procedures.
· Yes, if the equipment is parked on ready lines. 
· If the equipment is tagged and the tag lists the defects, and is prohibited to be used until the defect is corrected, then they will not ask you to start the equipment.  
· An out of service tag is not enough – must list the defect(s).
· Inspectors cannot require you to have batteries disabled, etc.
· Yes, you may pre-shift prior to starting the piece of equipment although if a defect is found during the pre-shift it may be cited.  
· If the inspector wants the equipment started, yes, you must pull an operator off of their job to start the idled equipment.  If you don’t do this you may get cited for impeding an investigation.
Miscellaneous – 
· Wheel Chocks – the equipment must be sitting on a grade that is sufficient enough to cause it to roll.
· MSHA has been citing for not chocking the wheels of equipment with tracks.  Size of chock depends upon the equipment stated 5 x 7 is fine.  

· Emergency brakes must be set anytime you get out of a piece of equipment.

· ROPS kits on haul trucks are not needed.

· Water trucks are not required to have a seat belt.

· Seat belts are only required in haul trucks.

· Requirement for reporting – If you are going to have a shutdown, any longer than 2 weeks, MSHA must be notified.  If miners stay on for maintenance you are not closed, but if you are just loading out of stock you are considered closed.
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